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ABOUT THE ACT 


Mental illness is a major health problem in 
Canada. Statistics indicate that a high 
proportion of people will, at some point in 
their lives, require hospitalization because of 
mental disorder. 

It is, therefore, essential to have a Mental 
Health Act that gives clear guidance for 
everyone concerned with the fair and equal 
treatment of those who need mental health 
care. 

Fortunately, in our society today, much 
of the “fear of the unknown” has disap- 
peared from our treatment of the mentally 
ill. We have come a long way from the days 
when the mentally ill were simply “put 
away’, out of sight and out of mind. 


Many changes in mental health 
services 
In the past 35 years, vast changes in the 
delivery of mental health services have 
taken place. For example: 
¢ modern chemotherapy was introduced, 
including the major anti-psychotic and 
anti-depressant drugs; 
¢ the philosophy of treatment in the 
community, with hospitalization as a 
last resort, has reduced the numbers of 
patients in our psychiatric institutions 
by two-thirds; 
* services were developed in the commu- 
nity where the patient lives; for ex- 


ample, psychiatric services are now 
offered in 69 general hospitals across 
Ontario, out-patient services are offered 
by provincial psychiatric hospitals and a 
wide range of community support 
services have been developed; 

new treatment programs and support 
services offered include rehabilitation 
services, day care, counselling services, 
residential accommodation, approved 
homes, sheltered workshops and volun- 
teer programs; 

the Ministry of Health funds Patient 
Advocates in the 10 provincially 
operated psychiatric facilities who 
function to protect patients’ rights; 
Rights Advisors have been established 
in all psychiatric facilities to advise 
patients of their rights regarding invol- 
untary committal and incompetency. 


In recent years, the number of people 
treated for psychiatric problems on a 
voluntary basis has increased enormously. 
Today, 75 per cent of those in Ontario’s 
psychiatric hospitals are voluntary patients. 
Much of this increase can be attributed to 
the growing recognition of mental illness for 
what it is — an illness like any other illness. 

Advances in treatment that make im- 
provement possible and easier, together with: 
a better understanding of mental illness, are 


clear indications of progress toward better 
control and alleviation of mental illness. 
Changes in attitude and treatment 

methods were reflected in major amend- 
ments to the Mental Health Act in 1978. 

The Act was further amended in 1986, to 
bring it into compliance with The Charter of 
Rights and Freedoms, and amended again in 
June 1987, in regard to treatment and 
substitute decisionmaking. These areas are 
highlighted in this Guide. 


1. CIVIL COMMITTAL AND 
INVOLUNTARY ADMISSION 


Role of the physician 

When and why a physician may make 

an application for psychiatric assess- 

ment (Form 1) 

The Act states that: 

“Where a physician examines a person and 

has reasonable cause to believe that the 

person, 

a) has threatened or attempted or is threat- 
ening or attempting to cause bodily 
harm to himself; 

b) has behaved or is behaving violently 
towards another person or has caused or 
is causing another person to fear bodily 
harm from him; or 

c) has shown or is showing a lack of com- 
petence to care for himself”, 

and if in addition, the physician “‘is of the 

opinion that the person is apparently 

suffering from mental disorder of a nature or 
quality that likely will result in, 

d) serious bodily harm to the person; 

€) serious bodily harm to another person; 
or 

f) imminent and serious physical impair- 
ment of the person; 

the physician may make application, in the 

prescribed form, (Form 1), for a psychiatric 

assessment of the person”. 

The criteria for assessment are the 
same as the criteria for committal. They 
describe the nature of the evidence required 


and the grounds for action by a physician. 

The Act gives a physician latitude in 
forming an opinion based on his or her 
belief, either through his or her observations, 
or on the basis of facts revealed by others. 
On the Form 1, however, it must be clearly 
indicated which facts were observed by the 
physician and which were observed by 
others. 

It is important to emphasize that a 
physician need not be certain that “serious 
bodily harm” will result before he or she 
acts. This is very much a judgment call, as 
indicated by the word “opinion” in the Act. 

Thé physician is asked to determine 
whether a person is “apparently” suffering 
from a mental illness which is “likely” to 
result in serious physical harm to the patient 
or another, or in serious and imminent 
physical impairment of the patient, if the 
person is not hospitalized. 

The Application for Psychiatric Assess- 
ment (Form 1) must state that the physician 
who signs it personally examined the person 
and made careful inquiry into all the facts 
necessary to form his or her opinion of the 
nature and quality of the mental disorder. It 
must be dated. 

The physician’s Application for 
Assessment (Form 1) must be signed within 
seven days after the initial examination. This 
emphasizes the need to act quickly where a 


serious threat exists. For seven days after the 
physician has signed it, the application is 
sufficient authority for any person to take 
the subject of the application in custody toa 
psychiatric facility, to detain the person in 
the facility, and to restrain, observe and 
examine the person there for not more than 
72 hours. 

The statute uses the words “take in 
custody” to clarify the authority of the 
application to provide for the use of reason- 
able force to take a person to a psychiatric 
facility if that person refuses to go voluntar- 
ily. 

When the person is taken to the facility 
on the basis of an Application for Assess- 
ment, an assessment is performed. Based on 
the results of the assessments the facility 
may admit the person as an informal, 
voluntary or involuntary patient, depending 
upon the circumstances, and whether the 
committal criteria are met. After the 
assessment is complete, the attending 
physician must release the person if he/she 
is of the opinion that the person is not in 
need of psychiatric treatment. 


Involuntary committal 

The opinion of a physician other than 
the physician who completed the Form 1, 
must be obtained during the 72 hour period 
if the patient is to be detained as an involun- 


tary patient. The second physician com- 
pletes a Certificate of Involuntary Admis- 
sion (Form 3), which is then sufficient au- 
thority to detain the person further, for a 
period of up to two weeks. The second 
physician must be of the opinion that the 
person is suffering from a mental disorder 
“of a nature or quality that likely will result 
in serious bodily harm to the person, or to 
another person, or imminent and serious 
physical impairment of the person”, unless 
the person remains in the custody of the 
psychiatric facility, and that the person is 
not suitable for admission as an informal or 
voluntary patient. 

The physician who completes the 
Certificate of Involuntary Admission must 
not be the same physician who completed 
the Application for Psychiatric Assessment. 

The requirement for a “second opinion” 
ensures that no person will be admitted as an 
involuntary patient unless the appropriate 
criteria are identified by at least one physi- 
cian in a psychiatric facility. 


Release of person by officer 
in charge 

The officer in charge of the psychiatric 
facility has the obligation to release the 
person after 72 hours — unless the attending 
physician has already done so, or has 
admitted the person as a voluntary or 


informal patient, or completed a Certificate 
of Involuntary Admission. 

The physician must notify the patient 
that the involuntary committal has been 
made, the reasons therefor and the fact that 
the patient has a right to retain counsel 
without delay, in order to contest the 
committal. 

As is discussed in greater detail later, a 
patient may challenge this involuntary 
committal before the Review Board. 


Certificates of renewal for 
periods of committal 

If an attending physician in a psychiat- 
ric facility wishes to keep a patient hospital- 
ized involuntarily after the 14 day period 
permitted under a Certificate of Involuntary 
Admission (Form 3), he or she must 
complete a Certificate of Renewal (Form 4). 

The criteria for completing a Certificate 
of Renewal (Form 4) are the same as those 
for involuntary committal under a Form 3. 
The attending physician must assess the 
patient again to ensure that the patient 
continues to meet the committal criteria 
before the Form 4 can be signed. 

An involuntary patient may be “de- 
tained, restrained, observed and examined” 
in a psychiatric facility beyond the initial 
2 week period for not more than one addi- 
tional month under a first Certificate of 


Renewal; two additional months under a 
second; and three additional months under a 
third or subsequent certificate. 

This system ensures frequent access to 
the Review Board for a review of a patient’s 
committal status because a patient has the 
right to a review hearing each time a new 
certificate is executed by his or her attending 
physician. In other words the Form 3 and 
each Form 4 can all be reviewed. 

A patient’s status is automatically 
reviewed by the Review Board on the 
completion of a fourth certificate of renewal 
and on the completion of every fourth 
certificate of renewal thereafter, even if the 
patient does not ask for a Review Board 
hearing. The right to this automatic review 
cannot be waived. 


Change from involuntary 
to voluntary status 

If a certificate of involuntary admission 
or certificate of renewal expires, and no 
subsequent certificate is executed by the 
attending physician, the patient is deemed to 
be a voluntary patient. 

At any time, the attending physician 
may change the status of an involuntary 
patient to that of voluntary patient (Form 5). 

Conversely, the status of a patient who 
is an informal or voluntary patient may be 
changed to involuntary if the committal 


criteria are met and the attending physician 
signs a certificate of involuntary admission. 


Other types of admission 
Voluntary admission 

Any person believed to be suffering 
from a mental disorder such that the person 
is in need of the treatment provided in a psy- 
chiatric facility may be admitted as a 
voluntary patient on the recommendation of 
a physician at a psychiatric facility. A 
voluntary patient may leave the facility any 
time he or she wishes. 


Informal admission 

A person who is under the authority of a 
parent, a guardian, or a committee of the 
person appointed under the Mental Incompe- 
tency Act may be admitted as an informal 
patient if the attending physician is of the 
opinion that the person is suffering from a 
mental disorder such that the person is in 
need of the treatment provided in a psychiat- 
ric facility. 


Persons detained under the 
Criminal Code 

The Act also states that any person who, 
under the Criminal Code of Canada, is 
remanded to custody for observation or 
detained under authority of a Warrant of the 
Lieutenant Governor, may be admitted to, 


detained in, and discharged from a psychiat- 
ric facility in accordance with the law. 


Role of the Justice of the Peace 
When and why an order for psychiatric 
examination may be made 

A Justice of the Peace can make an 

order for a psychiatric examination of a 

person by a physician based on information 

before him or her, where there is reasonable 
cause to believe that the person is apparently 
suffering from a mental disorder and 

satisfies the other criteria. The Justice of the 

Peace issues such an order on the basis of 

sworn information, contained in an affidavit. 

Neighbours, relatives and others who might 

not be able to proceed by having a physician 

sign the Application for Assessment, have 
this option, if a person is in need of psychi- 
atric care. 

The Act states that “where information, 
upon oath, is brought before a Justice of the 
Peace that a person within the limits of his 
jurisdiction, 

a) has threatened or attempted or is threat- 
ening or attempting to cause bodily 
harm to himself; 

b) has behaved or is behaving violently 
towards another person or has caused or 
is causing another person to fear bodily 
harm from him; or 

c) has shown or is showing a lack of com- 


petence to care for himself; 
and in addition, based upon the information 
before him, the Justice of the Peace has 
reasonable cause to believe the person is 
apparently suffering from mental disorder of 
a nature or quality that likely will result in, 
d) serious bodily harm to the person; 

e) serious bodily harm to another person; 
or 

f) imminent and serious physical impair- 
ment of the person, 

the Justice of the Peace may issue his Order 

(Form 2), for the examination of the person 

by a physician”. 

A Justice of the Peace is not required to 
make a medical diagnosis. Based on the 
evidence supplied by way of sworn informa- 
tion, the Justice must believe, on reasonable 
and probable grounds, that the individual 
described is apparently suffering from 
mental disorder and that the rest of the 
criteria are met. Once the Justice has 
formed this belief, he or she may order the 
individual to be taken to an appropriate 
place (a health facility, where possible) for 
the initial examination by a physician. 

It is important to recognize that the 
result of this order will be to gain a medical 
opinion; it is not in itself sufficient authority 
to detain a person any longer than necessary 
for the initial examination. 


Seven day authority for constable or 
peace officer 

The Order for Examination (Form 2) is 
sufficient authority for seven days for any 
constable or peace officer, to whom it is 
addressed, to take the person named or 
described in the order “in custody forthwith” 
to “‘an appropriate place where he may be 
detained for examination by a physician”. 
This must be conducted promptly. 

Only the Form | issued following this 
examination by the physician is sufficient 
authority to detain the person in a psychiat- 
ric facility for up to 72 hours. 

Where practicable, the place of exami- 
nation will be a psychiatric or other health 
facility. 


Role of the police 
Under the Act, where a constable or 

other peace officer observes a person who 

acts in a manner that in a normal person 
would be disorderly, and has reasonable 
cause to believe that the person, 

‘‘a) has threatened or attempted or is 
threatening or attempting to cause 
bodily harm to himself; 

b) has behaved or is behaving 
violently towards another person or 
has caused or is causing another 
person to fear bodily harm from him; or 

c) has shown or is showing a lack of com- 


petence to care for himself, 
and in addition the constable or other peace 
officer is of the opinion that the person 
is apparently suffering from mental 
disorder of a nature or quality that likely 
will result in, 

d) serious bodily harm to the person; 

e) serious bodily harm to another person; 
or 

f) imminent and serious physical impair- 
ment of the person.” 

and when circumstances of the case make it 

dangerous to wait until an Order for Exami- 

nation is obtained from a Justice of the 

Peace, the constable or other peace officer 

may take the person in custody to an 

appropriate place for an immediate initial 

examination by a physician. This provides 

an alternative to the constable or peace 

officer to laying a charge. 

Again, only the Form | issued following 
this initial examination by a physician is 
sufficient authority to detain the person for 
up to 72 hours for a complete psychiatric 
assessment and, where practicable, the place 
of initial examination must be a psychiatric 
or other health facility. 

The grounds for action by a peace 
officer coincide with the criteria utilized by 
physicians and Justices of the Peace. In 
addition, the peace officer must observe 
behaviour that in a normal person would be 


disorderly. It is not sufficient that a person’s 
acts be reported to the police. 


Constable’s duty at facility 

The Act stipulates that a constable, or 
other peace officer, or anyone else who 
takes a person in custody to a psychiatric 
facility shall remain there and retain custody 
until the facility accepts custody of the 
person. This does not necessarily require 
the peace officer or other person to remain 
until the person is admitted. Once custody 
is accepted by the facility, the peace officer 
or other person may depart. 

Because of the potential danger 
involved in abandoning an individual in 
certain instances, this obligation reflects the 
desirability of a peace officer’s continued 
presence. The peace officer’s duty is to 
remain until effective control of the person 
has been transferred to the facility. 


Role of the judge 

If a judge has reason to believe a person 
who appears before him charged with, or 
convicted of, an offence is suffering from 
mental disorder, the judge may issue an 
Order for Attendance for Examination 
(Form 6), which will require the person to 
attend a psychiatric facility for examination. 

A judge may remand any person in 
custody, who appears before him charged 


with an offence, through an Order for 
Admission (Form 8) for admission as a 
patient to a psychiatric facility for a period 
of not more than two months. 
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2. GENERAL ISSUES OF 
CONCERN 


Communication to and from patients 

The general rule is that no communica- 
tion written by a patient or sent to a patient 
shall be opened, examined or withheld, and 
its delivery shall not in any way be ob- 
structed or delayed. 

This general rule applies unless the 
officer in charge of the facility, or a person 
acting under the officer’s authority, has 
reasonable and probable cause to believe 
that the contents of a communication written 
by a patient would prejudice the patient’s 
best interests, or be unreasonably offensive 
to the person receiving it, or that the 
contents of a communication sent to a 
patient would interfere with the patient’s 
treatment or cause the patient unnecessary 
distress. 

In such circumstances, the officer in 
charge of the facility, or a person acting 
under the officer’s authority, may open and 
examine the contents of the communication. 
If any of the above conditions exist, the 
officer may withhold such communication 
from delivery. 

Under no circumstances, however, may 
a communication be opened that is written 
by a patient to a barrister and solicitor, the 
Ombudsman, a member of a Review Board, 
or a member of the Legislature. Similarly, 
communications from any of those people to 
a patient may not be opened. 


Leave of absence — three month 
limit 

Unless a patient is subject to detention 
other than under this Act, the officer in 
charge may — upon the advice of the at- 
tending physician — place the patient on 
“leave of absence” from the psychiatric 
facility, upon such terms and conditions as 
the officer in charge may prescribe, for a 
designated period of not more than three 
months. 


Unauthorized absence of a patient 

Where a person who is subject to 
detention is absent without leave from a 
psychiatric facility, a constable or other 
peace officer — or anyone appointed by the 
officer in charge — may return the person to 
the psychiatric facility or take the person to 
the facility nearest the place of apprehen- 
sion, 

After the person’s absence has become 
known to the officer in charge, a constable 
may act without an order signed by the 
officer in charge for the first 24 hours and 
for up to one month under the authority of 
an Order for Return (Form 9) signed by the 
officer in charge of the facility. 

Where a patient is absent without leave 
for a one month period after his absence 
became known to the officer in charge, the 
patient is deemed to be discharged from the 
facility. 


Transfer of patients 

The Act permits transfers of a patient 
from one facility to another, or to a public 
hospital for medical treatment, or to an 
institution outside Ontario (if the patient’s 
hospitalization is the responsibility of 
another jurisdiction), or in the patient’s best 
interests, upon the advice of the attending 
physician. 

If a patient requires hospital treatment 
that cannot be obtained in a psychiatric 
facility, transfers to public hospitals for the 
purpose of receiving such treatment can be 
arranged. 


Mentally ill persons coming into 
Ontario 

Where the Minister of Health has 
reason to believe there may come or be 
brought into Ontario a person suffering from 
mental disorder of a nature or quality that 
likely will result in serious bodily harm to 
the person, or to another person unless that 
individual is placed in the custody of a 
psychiatric facility, the Minister may 
authorize anyone to take the person in 
custody to a facility. 

The order (Form 13) is also authority to 
admit, detain, restrain, observe and examine 
the person there for up to 72 hours. 

This provision is most often used where 
Ontario residents, detained in facilities 


a 


outside the province, are returned to Ontario. 

The patient must be notified of the fact 
that such an order has been made, the 
reasons therefor and the fact that he or she 
has the right to retain and instruct counsel 
without delay. 


Restraint 

The Act provides for the restraint of 
persons on Forms |, 3 and 4 to prevent 
serious bodily harm to the patient or to 
someone else. No consent is required. 
However, numerous safeguards exist; e.g., 
only minimal measures of intervention can 
be used as are reasonable in the circum- 
stances. In addition, extensive documenta- 
tion is required under the Act. 


Mental competence 

There are four main kinds of mental 
competence described in the Mental Health 
Act. Patients must generally be mentally 
competent before they are authorized to 
make decisions in important areas affecting 
their care within a psychiatric facility. 
Where the patient is not mentally competent, 
there is a mechanism established to provide 
for substitute consent. The four main areas 
include mental competence to consent to 
treatment; to permit disclosure of the 
patient’s clinical record; to gain access to 
the patient’s clinical record; and to manage 
one’s estate. 


12 


Any patient found by a physician to be 
mentally incompetent in regard to any of 
these matters has a right to appeal that 
finding to the Review Board and ultimately 
to the court. In addition, the presumption 
that a person under 16 years of age is not 
mentally competent to consent for certain 
purposes can also be challenged. 

“Mentally competent” is defined in the 
Mental Health Act as “having the ability to 
understand the subject-matter in respect of 
which consent is requested and able to 
appreciate the consequences of giving or 
withholding consent.” When considering 
the specific issue of consent to treatment, 
“having the ability to understand the subject 
matter in respect of which consent is 
requested” is further defined to mean 
“having the ability to understand the nature 
of the illness for which treatment is 
proposed and the treatment proposed.” 


3. TREATMENT 


Competent patients 

Every patient — voluntary, involuntary 
or informal — has the right to have psychi- 
atric treatment available and the right to 
expect that all his or her rights will be 
respected. Any patient — voluntary or 
involuntary — who is competent to make a 
treatment decision may refuse treatment at 
any time. That refusal must be honoured by 
the psychiatric facility. 


Incompetent patients 

A treatment decision on behalf of a 
patient who is determined by the attending 
physician to be incompetent to make 
treatment decisions can be made with the 
consent of the proper substitute consent- 
giver. As is discussed below, patients have 
the right to appoint their own representatives 
to make decisions, including treatment 
decisions, on their behalf if they become 
incompetent. 

Note that the attending physician’s 
finding of incompetence to make a treatment 
decision is reviewable by the Review Board 
at the patient’s request. (Notice of such 
finding is provided to the patient.) 

A substitute consent-giver, when giving 
or refusing consent to treatment, must first 
consider the wishes of the patient if the - 
consent-giver knew what those wishes were 
when the patient was competent. 
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If the substitute consent-giver does not 
know what those wishes were, the best 
interests of the patient must be considered. 

A substitute consent-giver must 
consider the following factors to determine 
whether a specific psychiatric treatment is in 
the best interests of the patient before 
deciding to consent to, or refuse the treat- 
ment: 

a) will the mental condition of the patient 
be or likely be substantially improved 
by the treatment; 

b) will the mental condition of the patient 
improve or likely improve without the 
psychiatric treatment; 

c) will the anticipated benefit from the 
psychiatric treatment outweigh the risk 
of harm to the patient; 

d) will the psychiatric treatment be the 
least restrictive and least intrusive 
treatment that meets the above three 
requirements. 

Where the life, limb or vital organ of a 
patient is at risk, the Act provides for the 
provision of emergency psychiatric and 
other related medical treatment without 
consent. 


Treatment orders 

A physician may apply to the Review 
Board for an order to treat an incompetent, 
involuntary patient only where the substitute 


decision-maker refuses to consent to treat- 
ment, or where two people who purport to 
be the consent-givers disagree as to whether 
to consent to treatment. A physician may 
also apply for an order to treat incompetent 
patients who are detained under Warrants of 
the Lieutenant Governor, but who also meet 
the committal criteria, and whose substitute 
consent-givers either refuse to consent to 
treatment or disagree as to consent. Treat- 
ment orders are only granted under certain 
controlled circumstances and the Review 
Board’s order can be appealed to the District 
Court. 

Electroconvulsive therapy cannot be 
ordered by a Review Board under any 
circumstances. 

The four criteria listed above which 
substitute consent-givers must consider in 
applying a “best interests” test must also be 
considered by the Review Board on an 
application for a treatment order. The 
Review Board can only authorize the giving 
of treatment if it is satisfied that those four 
criteria have been met. 

In support of an application for a treat- 
ment order, there must be the opinion of 
both the attending physician and a psychia- 
trist who is not a member of the medical 
staff of the particular psychiatric facility, 
that each of the four criteria listed above are 
met in relation to the specified psychiatric 
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treatment for which the physician is apply- 
ing. 

A patient for whom a treatment order is 
sought can also challenge both the involun- 
tary committal and the finding that he or she 


is incompetent to make a treatment decision. 


Patients under 16 are presumed incompetent 
but they can challenge this presumption at a 
Review Board hearing. 

Review Board orders concerning treat- 
ment can be appealed to court. 


4. CONFIDENTIALITY OF 
PSYCHIATRIC RECORDS 


The general rule is non-disclosure 

According to the Act, the general rule is 
that, with certain exceptions, no person shall 
disclose, transmit or examine the clinical 
record compiled in a psychiatric facility in 
respect of a patient. 

The Act’s provisions respecting confi- 
dentiality do not apply to professionals in 
private practice. Other legal sanctions (e.g. 
the Health Disciplines Act) and in general, 
professional ethics, require all physicians to 
keep confidential anything disclosed to them 
by their patients. Improper disclosure 
constitutes professional misconduct. 


Permissible exceptions 

Under the Act, the officer in charge and 
the attending physician at the psychiatric 
facility in which a clinical record is prepared 
may examine the record, and the officer in 
charge may disclose or transmit it to, or 
permit its examination by: 

* any person, with the patient’s consent, 
where the patient is mentally competent; 

* any person, with the consent of the 
appropriate substitute consent-giver, where 
the patient is not mentally competent; 

* any person employed in or on the staff 
of a psychiatric facility, for the assess- 
ment or treatment of the patient; 

¢ the chief executive officer of a health 
facility currently involved in the direct 
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health care of the patient, on written 
request to the officer in charge; 

* any person currently involved in the 
direct health care of the patient in a 
health facility, where delay in obtaining 
consent would endanger the patient’s 
life, a limb or a vital organ; or 

* any person, for the purpose of research, 
academic pursuits, or the compilation of 
statistical data on the condition that if 
the record is to be used outside the psy- 
chiatric facility, the patient’s name and 
any other means of identification of the 
patient is removed. 

In summary, disclosure may be made in 
most situations only with the consent of 
patients or their appropriate substitute 
consent-giver. 

The exceptions cover hospital staff 
involved in the patient’s treatment. They 
include the administrator of another facility 
currently treating the patient. This is 
particularly important for provincial 
psychiatric hospitals, since individuals are 
often transferred to other facilities and 
suitable provision must be made for appro- 
priate information to accompany them. 

In emergencies, too, disclosure 1s per- 
missible to anyone in a health facility who is 
currently involved in the care of a patient. 


Disclosure in court 

The public interest in the treatment of 
mentally disturbed patients requires that 
communication during their examination 
should be “privileged”. A patient’s belief in 
the complete confidentiality of communica- 
tions made to mental health workers has a 
significant effect on the frankness of 
disclosure and on the effectiveness of 
treatment. 

Current psychiatric hospital practice 
reflects the development of treatment teams 
that require all members to contribute to the 
facility record. To be forced to reveal this 
information could have an injurious effect 
on the overall treatment, could result in a 
breakdown in the staff-patient relationship, 
and could undermine the confidence patients 
and their families have in the facility. 

The Act directs the officer in charge of 
a psychiatric facility to disclose, transmit or 
permit the examination of a clinical record 
pursuant to a subpoena, order, direction, 
notice or similar requirement in respect of a 
matter that is or may be an issue in a court 
of competent jurisdiction or pursuant to 
specific access provisions under this or any 
other Act. 

However, if the attending physician is 
of the opinion that this disclosure is likely to 
harm the treatment or recovery of the 
patient, or harm a third person physically or 
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mentally, the physician is io protect the 
records from disclosure. On appeal to court 
by the person seeking the record, the court 
will not order disclosure unless satisfied that 
to do so is essential in the interests of 
justice. 

Further, any person in a psychiatric 
facility who obtains information about a 
patient in the course of his or her duties, 
may disclose this information in court only 
with the consent of the patient or the 
patient’s substitute consent-giver, unless the 
court orders that such disclosure is essential 
in the interests of justice. 

The above provisions do not apply to 
mental health professionals in private 
practice unrelated to a psychiatric facility. 


Patient’s own access 

A patient who is mentally competent is 
entitled to examine and copy at his or her 
own expense his or her clinical record. A 
Form 28 must be completed by the patient to 
make a formal request for disclosure. 

With few exceptions, the patient shall 
be allowed to examine or copy the record. 
The exception exists where, within 7 days of 
the patient’s request, the officer in charge 
(on the advice of the attending physician) 
applies to the Review Board for authority to 
withhold all or part of the record because the 
physician believes that disclosure of the 


record is likely to result in: 

a) serious harm to the treatment or 
recovery of the patient while in the 
facility; or 

b) serious physical or emotional harm to 
another person. 

It is clear that former patients and out- 
patients also have this right of access. 


Where the patient believes the record 
is wrong 

The Act specifically permits a patient to 
request a correction where, in the opinion of 
the patient, the record is in error or there 1s 
an omission. Where the request is not 
granted, the patient may require that a 


“statement of disagreement” be attached to 


the clinical record, reflecting the changes 
that the patient requested. 


The issue of competence 

A patient may challenge before the 
Review Board the finding that he or she is 
incompetent to either examine or permit the 
disclosure of the clinical record. Patients 
under age 16 are presumed incompetent but 
they can challenge this presumption at a 
Review Board hearing. 


A prescribed consent form must be 
used 
Where records are released under the 
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authority of a consent, the form of that 
consent is not left to the discretion of 
individual psychiatric facilities. 

The designated consent forms (Forms 
14 or 28) now required are provided in the 
regulations of the Act. They require, among 
the information to be included, the identity 
of the facility in possession of the clinical 
records, and of the person to whom the 
information is being made available. 

A Form 14 must also be used when 
consent to disclosure of information is 
sought about patients in general hospitals 
whose primary care is psychiatric, where 
those hospitals are designated psychiatric 
facilities. 


Use of records for research 

The provisions require that where a 
clinical record is transmitted or copied for 
use outside the psychiatric facility “for the 
purpose of research, academic pursuits, or 
the compilation of statistical data’, the 
officer in charge of the facility shall remove 
from the record the name of, and any means 
of identifying, the patient. 

The person who examines the record 
shall not disclose the name of the patient or 
any means of identifying the patient. 


5. SUBSTITUTE 
CONSENT-GIVING 


In June 1987, the law concerning 
substitute consent changed substantially. 

A patient who is competent to make a 
decision is legally the appropriate person to 
make that decision. Where a patient is not 
mentally competent to make a consent 
decision, the law requires that a substitute 
consent-giver or decision-maker make the 
decision on behalf of the patient. However, 
if the substitute decision-maker is not avail- 
able and willing to make the decision and 
there is such an emergency that the patient’s 
life, limb or vital organ is at risk, then 
treatment can proceed. 

The law permits a person to appoint a 
personal representative to make decisions on 
his or her own behalf should he or she 
become incompetent to do so. The appoint- 
ment of the representative must be in writing 
and must be made when the patient is 
competent. The substitute consent-giver 
must be at least 16 years of age, competent 
to make decisions and willing and available 
to do so. A person who appoints his or her 
own representative can revoke that appoint- 
ment in writing. 

If a patient is found to be incompetent 
to appoint a personal representative, the 
patient may apply to the Review Board to 
have a representative appointed. The person 
who the patient has chosen is a necessary 
party to such a hearing. The Review Board, 
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however, does not have to approve the 

patient’s own choice. 

The Act sets out the following list of 
potential substitute consent-givers: 

i) the committee of the person appointed 
by a court under the Mental Incompe- 
tency Act; 

ii) the patient’s personal representative (as 
discussed above); 

ili) the patient’s spouse or common-law 
spouse (if certain tests are met); 

iv) the patient’s child; 

v) the patient’s parent (or guardian); 

vi) the patient’s brother or sister; 

vii) any other next of kin of the patient; 

viii) the Official Guardian. 

The Act is clear that this list is in order 
of priority. In other words, if a child, 
(number four on the list) is available, willing 
and old enough to give consent, then that 
person’s consent must be sought before that 
of the patient’s brother or sister, (who 
appear as number six on the list). Similarly, 
the Act is clear that if two people of equiva- 
lent position, for example, two brothers, 
disagree as to whether consent should be 
granted, the refusal prevails, subject to 
Review Board override for involuntary 
patients. 


The basis of consent 

Most importantly, people who are au- 
thorized to give or refuse consent on behalf 
of a patient must do so in accordance with 
the wishes of the patient if the person knows 
what those wishes were when the patient 
was competent. If the person does not know 
what the patient’s wishes were, the person 
must act in the best interests of the patient. 
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6. THE REVIEW BOARD 


The Act provides for a Review Board to 
be established. Twelve panels of the Board 
sit across the province. Each panel is com- 
posed of at least one lawyer, one psychiatrist 
and one person who holds neither of those 
positions. The panels sit with three or five 
members. The Board acts in a quasi-judicial 
capacity. 


Jurisdiction 

The Act sets out numerous issues upon 
which the Board can be requested to make a 
ruling. In most cases, it is the patient who 
wishes some decision of a physician or 
psychiatric facility to be reviewed and, 
therefore, usually a patient commences the 
review proceeding. There are instances 
under the Act, however, where it is the 
physician or the psychiatric facility that may 
commence the hearing process. 

The Review Board has the jurisdiction 
under the Act to do the following: 
1. At the request of the patient — 

a) review the patient’s involuntary 
committal (Form 3) into a psychiat- 
ric facility or the renewal of that 
involuntary committal (Form 4); 

b)review a finding that the patient is 
incompetent to make treatment 
decisions; 

c) review a finding that the patient is 
incompetent to examine his or her own 


clinical record, or permit its disclosure 
to someone else; 

d)review the presumption that a 
patient who is under age 16 is 
mentally incompetent to make a 
decision; 

e) appoint the patient a representative 
to be the patient’s substitute decision- 
maker; 

f) review the need for a child between 
the ages of 12 and 15 to have observa- 
tion, care and treatment in a psychia- 
tric facility; 

g)review a finding that the patient is 
incompetent to manage his or her 
estate. 


2. At the Request of the Attending Physi- 
cian or Psychiatric Facility — 

h)consider a request to withhold part 
or all of a patient’s record from dis- 
closure under Section 29a(4); 

i) consider an application for an order 
to treat an involuntary, incompetent 
patient, or an incompetent patient 
under a Warrant of the Lieutenant 
Governor who meets the committal 
criteria where the substitute has 
refused consent. 


3. Automatically — 
j) hear reviews of involuntary 
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committal upon the completion by 
the attending physician of a fourth 
certificate of renewal; 

k)hear reviews of informal patients 
between the ages of 12 and 
15 years to determine whether 
they need observation, care and 
treatment in a psychiatric facility at 
the end of six months after the 
patients’ last review hearing or 
after admission. 

The review mechanism can in some in- 
stances be initiated by the Minister of 
Health, the Deputy Minister, the officer in 
charge of the psychiatric facility, or some- 
one other than the patient, but on the 
patient’s behalf. 


Procedure at the Review Board 

Once a request for a hearing has been 
made by any person, the hearing must take 
place within seven days after the day the 
Review Board receives written notice of the 
request. This time can be extended if agreed 
to by all of the parties. Within one day after 
the Review Board completes its hearing, the 
Board must make a decision and inform all 
parties of that decision. Within two days 
from rendering the decision, the Board must 
provide to all parties the written reasons for 
the decision which was reached. 

Prior to the hearing taking place, a 


party, or his or her solicitor, can examine 
and copy any written or documentary 
evidence that will be produced at the 
hearing. 


Appeal Rights 

With one exception, any decision of the 
Review Board can be appealed by any party 
to the District Court of the county or district 
in which the relevant psychiatric facility is 
located. An appeal must be commenced by 
Notice of Appeal within 10 days after the 
written reasons for the decision of the Board 
are provided to the party. The exception 
concerns the decision of the Board on 
application by the officer in charge for 
permission to refuse to disclose part or all of 
the clinical record to the person requesting 
it. There is no right of appeal of the Board’s 
decision in that situation. 

Appeals may be made on questions of 
law or fact or both. On an appeal, the 
District Court can substitute its opinion for 
that of the Review Board. The court can 
also send the matter back to the Review 
Board for a new hearing. 
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7. THE PUBLIC TRUSTEE 


Patients’ competence to manage their 
estates 

The Act specifies that forthwith upon 
the admission of a patient to a psychiatric 
facility a physician shall examine the patient 
to determine whether or not he is competent 
to manage his estate. Physicians are also 
authorized to examine out-patients at any 
time for the same purpose. 

If the physician believes the patient to 
be incompetent to do so, then a Certificate 
of Incompetence (Form 21) is completed. 
This Certificate is sent to the Public Trustee. 
The patient is also notified. The patient has 
the right to challenge this finding of incom- 
petence before the Review Board once in 
any six-month period. 

The Act requires the physician’s deter- 
mination as to competence to be entered by 
the physician in the clinical record together 
with written reasons. 

This process also avoids, in some 
instances, the need for family members, or 
others, to proceed under The Mental 
Incompetency Act for the court appointment 
of a person called a “committee” to manage 
the estate of the patient. 


Power of Attorney Act 

This Act permits a person, when com- 
petent, to appoint someone (usually a 
relative) to handle their financial affairs 


should they become incompetent, even 
where the Public Trustee would usually have 
taken over the estate persuant to a Certifi- 
cate of Incompetence. 


When the Public Trustee becomes 
“committee” 

The Public Trustee becomes committee 
of the estate of an in-patient or out-patient 
and assumes management of the estate on 
receiving a Certificate of Incompetence, on 
notice by the officer in charge or the 
attending physician of the existence of an 
emergency, or on receiving a voluntary 
appointment in writing, signed and sealed by 
an in-patient or out-patient appointing the 
Public Trustee as committee. The Public 
Trustee continues to serve as committee 
after discharge of the in-patient or out- 
patient on receipt of a Notice of Continu- 
ance (Form 24), which signifies that in the 
attending physician’s opinion, the patient 
will not be competent to manage his or her 
affairs even after discharge from the 
psychiatric facility. 


Rights and powers of the Public 
Trustee as committee 

The Act permits the Public Trustee to 
exercise all the rights and powers over the 
person’s estate that the person would have, 
if competent. The Public Trustee is account- 


able to answer for his actions in regard to a 
person’s estate. 


When the Public Trustee ceases to be 
committee 

The Public Trustee ceases to be com- 
mittee of the estate of an in-patient or out- 
patient, and must relinquish management 
over the estate on receiving a Notice of 
Cancellation of the Certificate of Incompe- 
tence; on receiving revocation in writing of 
the appointment, signed and sealed by the 
in-patient or out-patient; on receiving Notice 
of Discharge of the in-patient or out-patient, 
unless he has received a Notice of Continu- 
ance; or on the expiration of six months 
following discharge of the in-patient or out- 
patient where a Notice of Continuance was 
received, (unless a court order extending the 
committeeship was obtained). 


Examination of a patient before 
discharge 

Where the Public Trustee is managing 
the estate, the attending physician must 
examine the in-patient or out-patient within 
21 days before the person is discharged from 
a psychiatric facility, to determine whether 
this person will be competent to manage his 
or her estate on discharge. A Notice of 
Continuance is completed and sent to the 
Public Trustee if the person is still not 
competent. 
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Cancellation of certificate of 
incompetence 

A physician may examine an incompe- 
tent patient at any time to determine whether 
or not the patient continues to be incompe- 
tent. Should the physician determine that 
the patient is no longer incompetent, a 
Notice of Cancellation of the Certificate of 
Incompetence (Form 23) will be issued by 
the physician, whereupon the Public Trustee 
will return to the patient the control of his or 
her estate. 


Compensation 

The Public Trustee may be allowed 
compensation “for services rendered” in an 
amount not greater than a trustee would be 
allowed for similar services. 

In cases of poverty or hardship, how- 
ever, the Public Trustee may agree to serve 
without compensation. 
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8. OFFENCES 


Every person who contravenes any pro- 
vision of this Act or the regulations is guilty 
of an offence and on summary conviction, is 
liable to a fine of not more than $10,000. 
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10. DEFINITIONS 


‘attending physician’”’ — means the 
physician to whom responsibility for the 
observation, care and treatment of a patient 
has been assigned; 


‘clinical record’? — means the clinical 
record compiled in a psychiatric facility in 
respect of a patient, and includes a part of a 
clinical record; 


‘(Deputy Minister’? — means the Deputy 
Minister of Health; 


“electroconvulsive therapy” — means the 
procedure for the treatment of certain mental 
disorders that induces, by electrical stimula- 
tion of the brain, a series of generalized 
convulsions; 


“informal patient” — means a person who 
is a patient in a psychiatric facility under the 
authority of a parent, guardian or committee 
of the person appointed for the patient under 
the Mental Incompetency Act; 


“involuntary patient’? —- means a person 
who is detained in a psychiatric facility 
under a certificate of involuntary admission 
or a certificate of renewal; 


‘*‘mental disorder’? — means any disease 
or disability of the mind; 


“mentally competent” — means having 
the ability to understand the subject-matter 
in respect of which consent is requested and 
able to appreciate the consequences of 
giving or withholding consent; 


*“‘Minister’’ — means the Minister of 
Health; 


‘*Ministry” — means the Ministry of 
Health; 


“officer in charge” — means the officer 
who 1s responsible for the administration 
and management of a psychiatric facility; 


‘out-patient’? —— means a person who is 
registered in a psychiatric facility for obser- 
vation or treatment or both, but who is not 
admitted as a patient and is not the subject 
of an application for assessment; 


‘“‘patient”” — means a person who is under 
observation, care and treatment in a psychi- 
atric facility; 


“physician” — means a legally qualified 
medical practitioner; 


‘prescribed’? — means prescribed by the 
regulations; 


“psychiatric facility’” — means a facility 
for the observation, care and treatment of 
persons suffering from mental disorder, and 
designated as such by the regulations; 


“psychiatrist”? — means a physician who 
holds a specialist’s certificate in psychiatry 
issued by The Royal College of Physicians 
and Surgeons of Canada or equivalent quali- 
fication acceptable to the Minister; 


“regulations” — means the regulations 
made under this Act; 


“related medical treatment’? — means 
medical treatment or procedures necessary 
for, the safe and effective administration of 
the psychiatric treatment or, the control of 
the unwanted effects of the psychiatric treat- 
ment; 


“restrain”? — means place under control 
when necessary to prevent serious bodily 
harm to the patient or to another person by 
the minimal use of such force, mechanical 
means or chemicals as is reasonable having 
regard to the physical and mental condition 
of the patient; 


“review board’? — means the review board 
appointed under section 30; 


3/ 


‘senior physician” — means the physician 
responsible for the clinical services in a psy- 
chiatric facility. 


[Ro- On 19805 'c, 262s. 1501986, 0264.5. 
So CLASS 7,.c57 a8. 15] 
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